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WABHINGTON, V. C, B08548

FILE: R-192783 DATE: August 20, 1979

MATTER OF: Ultraviolet Purification
Systems, Inc.
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e“hodggo: deter&}nlng?whethgﬁfwater ‘puri-
",“ation equlpment conforms to%specifica-
tion s minimum radiation” dosage requirements
is dismissed”WAgency determijtation that
alternate*methodgfor determining ‘compliance
is" adequate and will meet Government's needs
will not .be qunestioned where purpose for
1ncludlng alternate method was to increase
,competition. DU VAP
. Ultravi fgiighrificaé%%n Sygﬁéﬁéﬁginc., “supprier
of wate"¢burtf1catlon eqvlpment,‘proteﬁts the water“@url-
ficatlo portion*%f the'’ Corps o%&pngineers' speczficatzon
for thé”constructlon of a flSh hatcherynat the Warm{&prlngs
Dam ° and Lake ‘Project, Sonoma' ‘Cox nty:fCallfornxa, undex
IFB.DACW07~78-B-0031, issued ‘August,4,1978. . Inasmuch
as the protester seeks a determ? nation by this Office
that the Government's interest as user of a competltor s.
product is not adequately protected, the protest ig dis~
missed. W

: } . «\ ‘:\) . “'11 ‘.u ’ '

. The soecification calls for ‘an - ultravioletfsterlizing
systemé ‘the purpose of whxch is to purify the\water ‘éntering ~
the fish hatchery by means of ultraviolet: radiation in
order to protect the fish from waterborne diseases. The
system is to be designz24 so that water. passing through
the system to the hatchery will be exposed to a dosage
of ultraviolet radiatlon suffloient to kill any harmful
organisms.
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. The invitation, as issued, referenced brand name
ultraviolet sterilizing systems, including Aquafine or
Voltarc ultraviolet lamps, Aquafine:sterilization units,
and a short-wave ultraviolet meter manufactured by the
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rogegt r ,Ul =avio 1ethﬁBy”le€tergofﬂ gu; r*1978,
;protested" O ou kOEEice* ﬁ%sging thatzthe
Names gundulyurestricted COMpPELiticn sy In:
subsequent correspondence“ theﬁprorester urgedfuse Staa .
specification nsed bﬁrthe Corpgﬁ;n@connection-with ancther
water treg&genb projects Thefprotester rrged elzmination
;ofﬁtﬁe'brcnd name references and inﬂmieu ué@%cf“ pec;
(ficat onérequirlnggthat” he*hater be retaineda %theg

o nL1d

purification cbamber&for at 1east 31 58saconds,)

------

Elow rate*throughﬁ;he cﬁgﬂberinor exceequhz gpwwpef&t
affective'; inchuof ultr§v1olet lamp,’“fugth tqthe .ultraviole
-1emps ‘in the chamber produce 30, UOOtmlcro-wattf}pefZ?quare
centimeter ‘Gf rpdiation after;penetratlonﬁbf the £low
medium., ., Protester contendrd that such ‘a’ specification
would meet’ the requlred needs and ‘rake it possible for
other manufacturers of Lhis type of equipment: to compete.

'h‘. i, m X <§‘

a0n §ept3mﬁ%r lm} 1978n, Aquagzﬁe‘Corpcration‘Wrcte
“to theipcrpe objecting‘to ‘the proteetergs recommended
\specification uhanges. Aguafine '‘onténded that the speci-
fication ‘favored by(the protester would preclude it from
competing”for an ul‘*ev1olet subcontract.

‘;\U .
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.A@;g}re;ﬁlt of. these protests,ﬁ&pe égﬁis emended its

speciftcatlonWSeveral ‘times. " The Corps removed all |
references to brand names in the disputed ‘areas ‘and ‘added
.a- requiremcnt for the 15§ second retentidn ‘time and the
0.2 .gpm.- flow.rate. As finally amended on September 25,
1978 (amendment 0005), the Corps providec an "alternate
specification™ 'for measuring dosage in order to allow
both .the protester's and Aquafine's approach. Amendment

{i005 provides that: . 4,
"4.4.5 Dosaa% or e'fp;osmlfre;i- A;{%fnimuu? ultra-
violet lamphintenqltjﬁgfter penetggtlon ‘of
flow medium shall be.30 000 microwatt sec-
onds*® per sguare centimeter. This lamp ‘shall
meet the requirement for at least™7500 hours.
The contractor shall. assure adequate dosage
or exposure by demonstratinq either: (1) that
the maximum rctention time within. the chamber
at the above exposure is 15 seconds at a
maximum ‘Zlow rate of 0.2 gpm per effective
inch of ultraviolet lamp; or. (2) thet, under
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: | .ng?rating conditionsﬁ%efcre installation at
the: *hatchery,; each cubie! centimeter*ofgwater
passing throughfthe;purifier at., allﬁflow
_ ratés up to”gzgggpm receiyis “£re’ mihifum
A -doezge ‘3f 30000 micro~watt seéconds’ per
‘ - square!oentimeterﬁ$ The cdntraotor shall
. provide\a wrltten*certifloaoion that the’puri-
'fier meets-either “6f the onegoing require~
ments before installation at the hatchery.
‘:rr‘pl ;_, ur
*(The Corps concedes that use of the word Aseconds' in
] this sehtence was mistakKen ‘and that it should be Omltted )

.],.

ngqu”' as'fhdicJJedgto tﬁ% Corpsg

‘satisfiediwithﬁgﬁggfévfgsﬁ sﬁeciff?gtion.'ﬂ_wwﬁ_,
"Protestery Continues toﬁgbjectjfoﬁ"he specificationy
contendinathati f%‘isfimpoSSLble,gg prove under ﬂternative
! (2)cilfparagraphKaca fi5:; thataa proposed design compiﬂ
! with@theérdosage requlrementﬁoggthe spec1fication. Tﬂe
protesterscontends thatyan | adequate ultraviolét¥speci-
v fication' mustﬁspﬁbifgﬁ}he nimbar. SFf rampeggndﬁtqwﬁvolume

: of the pur1fication chambersfggnd thatﬁonly alternative
(1) s3tisfies this: stgndard?slncegthe@humber of flamps
is reddily asceﬁtainable fromsthe stated flow: ratéﬁper
inch of ultrav1ole§&lamph and{the volume is ascertainable
from the statedgﬁ?nimum retentlon t1me ‘of 15: seconds.4
In th case of alternatlve (2)., - the protester states that
there¥i's :"ho¥ scientifically recognized ,or accepted method
for"determining§3r demonstrating: thefaosage which ‘is
recéived after water has passed through an ultraviolet

ultraviolet process does ‘not bring about any measurable -
phyeical or chemical change in the water. .

. The Corps disputeglthis qpntentxon. It argues that
compliance with the speciflvatlon can be proved mathe-
matically under alternative (2), once the configuration
of the unit is known and before the un.t is installed.

g It has provided us with the methodology''whbich it plans
to use under the second alternative, ;

"In addition, the Corps argues that in any event the
protester is free to offer the prime contractor a unit
designed around the alternative (1) specification which it




[ ——

ET

—— e ——- e ———— n =

I
!
i

B--19:733 4

Blai
0 '§5~.=197 L.
ETn ‘the

SR

Lol ‘{g,'p. ’ Al

w.C)cI:.oP:u=_-i::'?£2
ofﬁprgenby“

)
j@%tfdﬁ nEaEEh

alternativelspgciﬁ betion is t ”tﬁ;‘ 2 ows moregcdﬁpetltio:
than’ tha: prote&t:e:r?‘would llke‘ﬁg&niorpa concedes
i hexpgptester ‘had aalegltimate interest: iqgthe‘draft
ﬁqﬁ}glnarly Cittensyva such@interest
was”addressed‘ghd saty“%ied itnuamenFmEﬁ NOW¥0005 * * *
which ptov:ﬂgg“for altérnative jéEHEdBi gies for ‘{Itra-
violet: treatment-of the,ﬂater% n the? ffsﬁ% tchery.' 'Thus
the Corps belleves 'tha‘ftheﬁprotesterms'leg1t1mate

Inarrsponseﬁ¥t
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-,nhe Corpsﬂmethoo clo gxgto determlnegﬂqpageiundeqﬁalternatlve
w(Z}, contends'”citingrUltrav1oletWPurf?icatlon SyotemsL

Inc., 55 Comp*@benu 1272::(a1976);, 76~ zchD%46, that 1t
has a legﬂtxmate interest#iqgﬁointinga tadefectiv
speciflcatlcneﬁto the Government, andgargues that thp

Corps' accéptince of alternatlve (2) 'Shows discrimination

In: th citedfcaseﬁtﬁeqpriﬁchontract; ST atxon=
under}'wnepartment ‘OF the;Interlor contract}‘ ]ﬁggﬂﬁfor
ultravxolet purificatlon:unxts manufactured tuithe ‘pro-’
teeter,"or approved equaly . The prime contractgr selected
an’ Aqﬁafine unlt after repeated examinations"of the “unit
by *neﬁpepartment. We. found ‘hat the Department had
participated in- tfe subcontractor séledtion process such
that Ultraviolet's protest of the seléction should be
considered on the merits. On the merits we concluded
basically, that the Aquaflne unit had been properly approvec

for award.

4 .xr't‘
In this case we are' not being asked to ; review a

subcontract 'award selection'.in which the“Government
participated. Here the protester is simply séeking our
determination that theé Government 8 specifications are
inadequate. It ig arguing that the Corps' specifications
do not assure that water purification units beiny procured
under the prime contract will be effecthe. The protester

1!
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ig assinq us to“conelude ‘that the specif1cations should _

ze nevibed to eliminate the second alternative in paragraph
5 . . ! / lnr . iy v

et it o

o e o ﬁs i mAttertorfpoll
‘not conaldeﬁpprot st.8 alleging tQ ALy Tetiye:
. epeciﬁi 'TLONS hoxﬂa peBused;Fabsent ev-dence”'fifraud
. ;

or!mﬂscdhbuct 5 tqsﬁggencxdﬁﬁ systemssand
YoslynMMEG) wSuppgg 'ﬁﬁﬁ_&}8892 ;ﬁsepteﬁber LOTeI577,

1S 2HCODFI02 5 MiYTtopesCorporationss Reconsidezat1on, -
—~18834! Jgnej;ﬁ 1377 :2:7=1- CPD 41Q*§secondxreconSidera-
ﬁi’&‘:ﬁf.}‘u‘ly 16 ;1977,,;77 2@@3 3€ltravzolet, siAprotest
eesegﬁﬁ?ﬁly §§¢of this@nature._x seekgﬁio restrlctgthe
computbtion.bfz liminatlpg tle" Corps‘?hltéfﬁative method--
olog&!fbr!determiningﬁwhether tftgﬁpecitie dosage will
be? provfﬁedﬁ Litimayibe kas; théﬁbrut“stnr allegeq,ﬂthat
alternhtlve (2)£?oes not suffic;cnélv protect thﬁy $
Governmqg&'é!interests. We believe uhowever,ﬂthet this
-is a matter for the agency to’ decide ‘Al not. a ma tter
to begseeolved n ‘GA0Y3°bid protest forum, ‘absent evi-
dence*of fraud»or bad faith by the egency._ we explained

in Mlltope,gqupga,' ;-

1 -"';t._-‘
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ﬁé%;hough, his%gfgice}ﬁ%fl regﬁgh a° é?%—;
testerisfcoiplaint  thatiit: 1s%prevented from
dompe t. nggin afﬁggguremen* because theppqpf
\curingy'ctivggy has adoptéq, unduly restricr-
txve~spec1fications,,we‘have ‘d@onesso becidlse
use of - unjustifxable restrict} ong- ionflicis
with® thoseﬁstaﬁﬁrory ‘and regulatory provi-
sions wh;sgkrequire the Government to procure
~needed supplies ‘ands services thronﬂh free
and“open ﬂompetitzan. .

'ngi ;aagfiéfgght eituetf%n is ﬁ?esented
where,\asgpereﬁkitggs asserteé;thatsthe& ,
Governmentgs interestas’userfof’ the&product
'is not. adequarely*protected.MHere;Tthewpro-
objective ‘of our’ bid ‘protest function,athat
is, to insure attiinment of full and free
competition. Assurance that sufficiently
rigorous speciflcations are used is ordinar-
ily of primary concern to procurement per~
sonnel and user activities., It is they who
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must?suffer angxdiFfigﬁities{fesulting by
reason ‘of inadequaté*equlpment. We therefoi,e
believe: it would be . 1nappropriate to resolve
such”igsles pursuant«to our bid protest
tunction, absent ev1dence of fraud »r willful
misﬂanduct by Procuremént or user personnel
-acting other *han in good faith."”

: , o 4 Wy,

.”‘fgrinally,‘we eee no basls to che protester s content
tha ;the Corps has dlscrimlnatedw¥u tavor ‘nf Aquaflne.

'Rather it"'seems to us ‘that nquar d Ultraviolet were

treated equally. ,The origlnu3~£“zeﬁflcatlon was amended
to .accommodate. the protester's objection and the speci-
fication was then further amended as a result of Aquafine’
objection. In both instances the Corps’ purpose was to
increase competitiort. .

The protest is dismissed.

sz’ Milton J. Socolar
General Counsel
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